Accordingly, I conclude this tailpiece was off-track
equipment within the purview of the mandatory standard and
that therefore, the operator violated the Act.

Unwarrantable Failure

The governing definition of unwarrantable failure is
still to be found in Zeigler Coal Company, 7 IBMA 280
(1977) decided under the 1969 Act which held in pertinent
part as follows at 295-296:

In light of the foregoing, we hold that an
inspector should find that a violation of any
mandatory standard was caused by an unwarrantable
failure to comply with such standard if he deter-
mines that the operator involved has failed to
abate the conditions or practices constituting
such violation, conditions or practices the
operator knew or should have known existed or
which it failed to abate because of a lack of due
diligence, or because of indifference or lack of
reasonable care.

Z^eigler was specifically approved during consideration
of the 1977 Act.  S.Rep. 95-181, 95th Cong., 1st Sess., at
31-32 (1977), reprinted in Senate Subcommittee on Labor,
Committee on Human Resources, 95th Cong., 2nd Sess.,
Legislative History of the Federal Mine Safety and Health
Act of 1977, at 619-620 (1978).

In this case it is clear that the operator knew of the
conditions or practices which comprised its failure to
comply with the mandatory standard.  The evidence makes
clear that the operator's recovery foreman was in charge of
moving the tailpiece and either knew or should have known of
all the circumstances surrounding the move.

This is not however, the end of the matter.  Under the
circumstances presented here further inquiry must be made
with respect to whether the operator knew or should have
known that the conditions or practices constituted a violation
I recognize that after pointing out that the legislative
history of the 1969 Act was not clear on the point, Zeigler
concluded that unwarrantability did not depend upon know-
ledgeability of the operator with regard to a matter of law,
i.e., whether it had committed a violation.  But Zeigler was
an accumulations case under 30 CFR 75.400.  It did not
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